STATE OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS
MAXI NE S. E. TORRES,
Petitioner,
Case No. 01-3895

VS.

DEPARTMENT OF CHI LDREN AND
FAM LY SERVI CES,

Respondent .

N N N N N N N N N N N

RECOMVENDED ORDER

Pursuant to notice, the Division of Admnistrative
Hearings, by its duly-designated Adm nistrative Law Judge,
Jeff B. Cark, held a formal adm nistrative hearing in this case
on February 18, 2002, in Ol ando, Florida.

APPEARANCES

For Petitioner: Janes Sweeting, IIl, Esquire
506 West WaAshi ngton Street
Ol ando, Florida 32801

For Respondent: Richard Cato, Esquire
Depart ment of Children and
Fam |y Services
400 West Robi nson Street
Suite S 1106
Ol ando, Florida 32801-1782

STATEMENT OF THE | SSUES

The issues in this case are: (a) Wether Petitioner's
license as a fam |y day care hone should be renewed; (b) Wether

Petitioner was required to list her son, Stephen Randall, as a



househol d nenber on her annual registration application for a
famly day care hone for 2000 and 2001; and (c) Whether Stephen
Randal | was a nenber of Petitioner's household at any tinme in
2000 and 2001.

PRELI M NARY STATEMENT

On August 28, 2001, Respondent, Departnent of Children and
Fam |y Services, notified Petitioner, Maxine S. E. Torres, of a
Deni al of Registration of her request to operate a famly day
care hone. The Notice of Denial of Registration advised
Petitioner that the

background screening required pursuant to
licensure or registration has reveal ed that
you have been the subject of a report to the
central abuse hotline which was subsequently
i nvestigated by the Departnent of Children
and Famlies. The facts underlying
confidential abuse reports nunbered 2000-
001833 and 2000-098735 denonstrate an
inability to ensure the safety of children
in your care to the | evel necessary to be
registered as a famly day care. In
addition, you were notified by this office
in April of 1999 that a particular famly
menber (Stephen Randall) had been
disqualified fromcontact with client

chil dren, yet report nunber 2000-001833
referenced above indicates that said famly
menber was still in the household and
supervising client children. In both your
year 2000 and year 2001 applications, you
have failed to list said fam |y nenber

On Septenber 13, 2001, Petitioner requested an
adm nistrative hearing by letter directed to Robert R Moran,

Jr. On Cctober 8, 2001, the Division of Adm nistrative Hearings



recei ved a Request for Administrative Hearing from Respondent.
On Cctober 8, 2001, an Initial Oder was sent to both parties.

On Novenber 15, 2001, the case was set for final hearing in
O | ando, Florida, on Decenber 24, 2001. On Decenber 19, 2001,
Petitioner's Mdtion to Continue Final Hearing was granted and
the final hearing was reschedul ed for February 4, 2002. On
January 18, 2002, Petitioner filed her Second Mdtion to Continue
Hearing, which was granted, and the final hearing was
reschedul ed for February 18, 2002.

At the final hearing Petitioner presented four wtnesses:
Julia Scott, N fa Randall, Jose Torres, and Maxine Torres.
Petitioner offered six exhibits which were admtted into
evi dence and marked Exhibits A through C and E through G No
Exhibit D was offered. Respondent presented six w tnesses:
Wendy King, Mm Posipsil, Ml anie Schaefer, Maxine MG egor,
Charl ene Groves, and Susan Wjtowicz. M. Wjtow cz was al so
called as a rebuttal witness. Respondent offered 23 exhibits
whi ch were admitted into evidence and marked Respondent's
Exhibits A through E, F1 through F6, G through M N1 and N2, and
O through Q

A Transcript of the proceedings was filed with the Division
of Adm nistrative Hearings on March 13, 2002; at the final
hearing the parties had requested and were granted 30 days in

which to file proposed reconmmended orders. On April 12, 2002,



the parties jointly noved to extend the time for filing proposed
recommended orders and were given until My 3, 2002, at

5:00 p.m, to file their proposed recomended orders.

Petitioner did not file a proposed recommended order.
Respondent's Proposed Recomrended Order was filed on May 8,

2002.

FI NDI NGS OF FACT

Based on the testinony and deneanor of the w tnesses and
t he docunentary evidence presented, the follow ng findings of
fact are nmde:

1. Petitioner's application for license for a fam |y day
care honme dated Cctober 20, 1997, was received by Respondent on
Novenber 20, 1997. Listed anong the "household nenbers" on the
application was Petitioner's son, Stephen H Randall, whose date
of birth is March 28, 1981.

2. On January 10, 1998, Petitioner submtted her
application for registration for a famly day care hone; the
application was received by Respondent on January 14, 1998.

St ephen Randall is also |isted as a househol d nenber on this
appl i cation.

3. On January 15, 1998, Respondent wote a letter to
Petitioner acknow edgi ng her desire to withdraw her application

for license as a fam |y day care hone.



4. On February 18, 1998, Petitioner was registered as a
famly day care honme for one year effective February 28, 1998.
The letter advised:

To maintain your registration in

accordance with Section 402.313, Florida
Statutes, you nust do the follow ng:

* * *

(3) Send in background screening forns
including fingerprints for household nenbers
who becone 18 years of age, or for adults
who nove into your hone, or when your
substi tute changes and has not been
screened.

5. On Cctober 26, 1998, Petitioner forwarded a renewal
application for registration as a famly day care honme which
listed Stephen Randall as a "househol d nenber."

6. As aresult of a Decenber 9, 1998, inspection by
Respondent, it was determ ned that an adult who had not been
screened was living in the registered day care hone and,
therefore, Petitioner was notified that screening was to be
acconpl i shed "ASAP. "

7. On January 12, 1999, Respondent sent Petitioner a
Certified Letter rem nding her that "Adult nmenbers residing in
the fam |y day care hone nust go through a background screening
process in accordance with Florida Statutes, "

8. On January 28, 1999, Petitioner telephoned Respondent

i ndi cating that she "changed her m nd about daycare.” This



t el ephone call was followed by a letter from Respondent to
Petitioner dated January 29, 1999, indicating, "Per your request
January 28, 1999, we have withdrawn your Fam |y Day Care |icense
application and cl osed your registration effective this date."

9. On April 9, 1999, Petitioner submtted an ori gi nal
regi stration application which Iisted her 18-year-old son,

St ephen Randall, as living in the honme which was to becone the
regi stered famly day care hone.

10. On July 6, 1999, Petitioner, by letter, advised
Respondent that "My son Stephen H. Randall is no |onger living
with ne (Maxine Torres)."

11. On July 20, 1999, Respondent nmiled Petitioner a
| etter advising that "The Departnent of Children & Fam |y
Servi ces has registered your Famly Day Care Hone for one year
effective July 30, 1999." The letter also advised Petitioner of
t he necessity of advising Respondent when unscreened adults nove
into the honme in the sane | anguage as contai ned in paragraph 4,
supra.

12. On Septenber 23, 1999, Respondent sent Petitioner a
Certified Letter which stated:

We have received your letter dated July 7
1999 in reference to your son, Stephen
Randal e [sic], noving out of your hone.

Shoul d he return, he nust be background
screened within ten (10) days.



Pl ease renmenber that all household nmenbers
must be screened in accordance with F. S
Section 202.303 and 402.305. Failure to do
soin atinely manner may result in
adm ni strative action, which could result in
a fine, suspension, or revocation.

13. On COctober 31, 2000, the Crcuit Court in and for
Orange County, Florida, in Case Nunber CR O 00-4737/A
adj udi cated Stephen Henry Randall, Petitioner's son, guilty of
violating the followng crimnal statutes: Subsections
806.13(1)(b)1, 810.02(3), and 812.014(2)(c)5, Florida Statutes,
two of which offenses are felonies, and sentenced himto one day
injail and three years' probation. Stephen Randall had been
arrested in April 2000 for the crimnal offenses he commtted.
The of fenses occurred at a residence two residences away from
Petitioner's honme, the registered famly day care hone.

14. Petitioner submtted an application for re-licensure
dated May 14, 2000, in which she was required to disclose the
name of "everyone who lives in your hone." By signing the
application, Petitioner attested that the information on the
application was "truthful, correct, and conplete." Stephen
Randal | was not listed as living or residing at Petitioner's
hone.

15. Respondent's investigators and i ndependent w t nesses

presented credi ble testinony indicating that Stephen Randall was

residing in Petitioner's residence (the registered day care hone)



during the cal endar year 2000. |In particular, an abuse report of
an incident in January 2000, indicates that Petitioner reported
that she "left her teenage son in the hone" purportedly to
supervise the children left in Petitioner's care; in June 2000,
Petitioner again told an investigator, that if she wasn't there
her son, Stephen Randall, her daughter or husband watch the
children. In addition, independent w tnesses, whose children
were at the day care hone, reported repeatedly seeing Stephen
Randal | there.

16. Stephen Randall was living in the residence of
Petitioner, which was a registered day care hone, during the
cal endar year 2000 and had not been screened as required by
Fl orida Statutes because Petitioner did not advi se Respondent
that he had returned and was residing in the hone.

17. Respondent investigated two Florida Protective
Servi ces abuse hotline conplaints against Petitioner and
determ ned the conplaints to be well-founded. 1In both
i nstances, Petitioner failed to properly supervise children |eft
in her care and, as a result, failed to ensure the safety of the
chi | dren.

18. I ndependent wi tnesses confirned the abuse hotline
conpl aints and presented other conplaints, all confirmng that
Petitioner failed to properly supervise children left in her

care and failed to ensure their safety.



CONCLUSI ONS OF LAW

19. The Division of Admi nistrative Hearings has
jurisdiction over the parties and the subject matter of these
proceedi ngs. Subsection 120.57(1), Florida Statutes.

20. The burden of proof is upon Respondent to adduce
evi dence to support the denial of the renewal of Petitioner's

application for re-licensure. Dubin v. Departnent of Business

Regul ation, 262 So. 2d 273 (Fla. 1st DCA 1972). To neet its

burden, Respondent nust establish facts upon which its
al | egati ons are based by clear and convi nci ng evi dence.

Depart nent of Banking and Fi nance, Division of Securities and

| nvestor Protection v. Gsborne Stern Conpany, 670 So. 2d 932, 933

(Fla. 1996); Coke v. Departnent of Children and Fam ly Services,

704 So. 2d 726 (Fla. 5th DCA 1998); and Subsection 120.57(1)(j),
Fl ori da Statutes.

21. Section 402.310, Florida Statutes, authorizes the
Departnment of Children and Famly Services to deny a license for
the violation of any provision of Sections 402.301 through
402.319, Florida Statutes, or rules adopted thereunder.

22. Section 402.313, Florida Statutes, sets licensing
standards for the fam |y day care hones.

23. Subsection 402.313(1)(a)5, Florida Statutes, provides

as foll ows:



24.

foll ows:

(1) Famly day care hones shall be
licensed under this act if they are
presently being Iicensed under an existing
county licensing ordinance, if they are
participating in the subsidized child care
program or if the board of county
conmmi ssi oners passes a resol ution that
famly day care homes be licensed. |If no
county authority exists for the licensing of
a famly day care honme, the departnent shal
have the authority to license famly day
care honmes under contract for the purchase-
of -service systemin the subsidized care
pr ogram

(a) If not subject to license, famly day
care honmes shall register annually with the
departnent, providing the follow ng
i nformati on:

5. Proof of screening and background
checks.

Subsection 402.313(3), Florida Statutes, provides,

Child care personnel in famly day care
homes shall be subject to the applicable
screening provisions contained in ss.

402. 305(2) and 402. 3055. For purposes of
screening in famly day care homes, the term
i ncl udes any nenber over the age of 12 years
of a famly day care hone operator's famly,
or persons over the age of 12 years residing
with the operator in the famly day care
home. Menbers of the operator's famly, or
persons residing with the operator, who are
bet ween the ages of 12 years and 18 years
shall not be required to be fingerprinted,
but shall be screened for delinquency
records.

10
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25.

Subsection 402.305(2), Florida Statutes, sets forth the

m ni mum st andards for child care personnel in a day care center

I n particul ar, Subsection 402.305(2)(a), Florida Statutes,

states:

26.

screeni ng

27.

Scr eeni ng

(2) PERSONNEL. - -M ni mum st andards for
child care personnel shall include m ninmm
requirenents as to:

(a) Good noral character based upon
screening. This screening shall be
conducted as provides in Chapter 435, using
| evel 2 standards for screening set forth in
that chapter.

Subsection 435.04(1), Florida Statutes, "Level 2
st andar ds" provi des:

Al'l enpl oyees in positions designated by
| aw as positions of trust or responsibility
shall be required to undergo security
background investigations as a condition of
enpl oynment and continued enpl oynent. For
t he purposes of this subsection, security
background i nvestigations shall include, but
not be limted to, fingerprinting for al
pur poses and checks in this subsection,
statewi de crimnal and juvenile records
checks through the Florida Departnment of Law
Enf orcenent, and federal crimnal records
checks through the Federal Bureau of
| nvestigation, and may include | ocal
crimnal records checks through |ocal |aw
enf orcenment agenci es.

Subsection 435.04(2)(w), Florida Statutes, "Level 2
st andar ds" provi des:

(2) The security background
i nvestigations under this section nust

ensure that the no person subject to the
provisions of this section have been found

11



guilty of, regardl ess of adjudication, or
entered a plea of nolo contendere or guilty
to, any offense prohibited under any of the
foll owi ng provisions of the Florida Statutes
or under any sim/lar statute of another
jurisdiction:

(w) Chapter 812, relating to theft,
robbery, and related crines, if the offense
is a fel ony.

28. Subsections 39.201(4) and (6), Florida Statutes,
provide, in pertinent part, as follows:

(4) The departnent shall establish and
mai ntain a central abuse hotline to receive
all reports nade pursuant to this section in
witing or through a single statewide toll -
free tel ephone nunber, which any person nmay
use to report known or suspected child abuse
abandonnent, or negl ect

* * *

(6) Information in the central abuse
hotline may not be used for enpl oynent
screeni ng, except as provided in s.
39.202(2)(a) and (h). Information in the
central abuse hotline and the departnent's
aut omat ed abuse informati on system may be
used by the departnent, its authorized
agents, or contract providers, the
Departnent of Health, or county agencies as
part of the licensure or registration
process pursuant to ss. 402.301-402. 319 and
ss. 409.175-409. 176.

29. Subsections 39.202(1), (2)(a)4 and (j), Florida
Statutes, provide as foll ows:
(1) In order to protect the rights of the

child and the child' s parents or other
persons responsible for the child s welfare,
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30.

in part:

all records held by the depart nment
concerning reports of child abandonnent,
abuse, or neglect, including reports nmade to
the central abuse hotline and all records
generated as a result of such reports, shal
be confidential and exenpt fromthe

provi sions of s. 119.07(1) and shall not be
di scl osed except as specifically authorized
by this chapter. Such exenption froms
119.07(1) applies to information in the
possessi on of those entities granted access
as set forth in this section.

(2) Access to such records, excluding the
name of the reporter which shall be rel eased
only as provided in subsection (4), shall be
granted only to the foll ow ng persons,
of ficials, and agenci es:

(a) Enpl oyees, authorized agents, or
contract providers of the departnent, the
Department of Health, or county agencies
responsi ble for carrying out:

* * *

4. Licensure or approval of adoptive
homes, foster hones, or child care
facilities, or famly day care hones or
informal child care providers who receive
subsi di zed child care funding, or other
homes used to provide for the care and
wel fare of children.

* * *

(j) The Division of Admnistrative
Heari ngs for purposes of any adm nistrative
chal | enge.

Rul e 65C-20. 009, Florida Adm nistrati ve Code,

13
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(3) Supervision by Staff.

(a) At all tines, which includes when the
chil dren are sl eeping, the operator shal
remai n responsi ble for the supervision of
the children in care and capabl e of
respondi ng to the energenci es and needs of
the children. During the daytine hours of
operation, children shall have adult
supervi si on whi ch neans wat chi ng and
directing children's activities, both
i ndoors and outdoors, and responding to each
child' s needs.

31l. Credible testinony established that Stephen Randal
resided in Petitioner's home during sone or all of cal endar year
2000. During this period of time, Petitioner continued to
operate her famly day care hone and did not inform Respondent
t hat her son resided there.

32. As a household nmenber residing in Petitioner's hone,
St ephen Randal | was subject to background screening. As Stephen
Randal | had been adjudicated guilty of a third degree felony
listed in Subsection 435.04(2), Florida Statutes, his living at
Petitioner's home could disqualify Petitioner fromoperating a
registered famly day care honme. 1In addition, Petitioner's
failure to submt Stephen Randall for background screening within
ten (10) days of his return to residence in the famly day care
home coul d be the basis for registration denial or revocation.

33. Petitioner knew that she was required to notify

Respondent of the identity of all household nenbers, including

her son, Stephen Randall, so they could be properly screened.

14



Petitioner failed to advi se Respondent of her son's return and
resi dence in her hone.

34. Respondent is authorized to use the information in the
abuse hotline and automated abuse information systemin the
regi stration process for famly day care hone facilities, which
woul d i nply, since the denial of registration is part of the
regi stration process, the authority to use such information to
deny the registration of a famly day care hone. Subsections
39.201(6) and 39.202(2)(a), Florida Statutes. Wen Respondent
attenpts to use the allegations contained in those abuse
reporting systens to deny a famly day care hone registration,
it must prove those allegations by clear and convincing
evidence. In the instant case, Respondent has, through
docunentary evidence and the testinmony of its investigators and
i ndependent wi tnesses, proved by clear and convi nci ng evi dence
that Petitioner failed to neet m ni mum standards of care to
ensure the safety of children in her care.

RECOMVENDATI ON

Based on the foregoing Findings of Fact and Concl usi ons of
Law, it is

RECOMVENDED t hat the Departnment of Children and Famly
Services deny Petitioner's application for re-licensure of her

fam |y day care hone.
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DONE AND ENTERED this 16th day of My, 2002, in

Tal | ahassee, Leon County, Flori da.

JEFF B. CLARK

Adm ni strative Law Judge

Di vi sion of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278-9675
Fax Filing (850) 921-6847

wwwv. doah. state. fl.us

Filed with the derk of the

D vision of Adm nistrative Hearings
this 16th day of My, 2002.

COPI ES FURNI SHED,

Ri chard Cato, Esquire

Departnent of Children and Fam |y Services
400 West Robi nson Street

Suite S-1106

Olando, Florida 32801-1782

James Sweeting, II1l, Esquire
506 West Washi ngton Street
Ol ando, Florida 32801

Paul Fl ounl acker, Agency Cderk

Department of Children and Fam |y Services
1317 W newood Boul evard

Bui l ding 2, Room 204B

Tal | ahassee, Florida 32399-0700

Josi e Tomayo, Ceneral Counse

Department of Children and Fam |y Services
1317 W newood Boul evard

Bui |l ding 2, Room 204

Tal | ahassee, Florida 32399-0700
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NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al'l parties have the right to submt witten exceptions
within 15 days fromthe date of this Reconmended Order. Any
exceptions to this Recormended Order should be filed with the
agency that will issue the final order in this case.
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